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Soliciting former clients: do’s and don’ts
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r I N HE Singapore labour market
recovery continues to be
uneven across different sec-
tors a year and the half into the
Covid-19 pandemic. With hospitalisa-
tion numbers up, fresh restrictions on
dining out continue to hobble the
food and beverage sector. Uncertain-
ties in the external economic environ-
ment are also concerns for trade-
dependent sectors.

Nevertheless, there are pockets of
growth that could see employers put-
ting in budgets to hire executives in
2022. This includes some companies
in the financial sector especially in
the environmental, social and gov-
ernance (ESG) space. For employees
who do get hired, they must not viol-
ate employment non-solicitation
clauses, company codes and stand-
ards, including rules and regulations.

The Loyalty Standard

As a global professional body for in-
vestment management professionals,
CFA Institute provides guidance to
employees and professionals who
leave an employer, through the Loy-
alty Standard. The standard requires
employees to protect the interests of
their employer by refraining from any
conduct that would injure the firm, de-
prive it of profit, or deprive it of their
skills and ability.

In matters related to their employ-
ment, employees must not engage in
conduct that harms the interests of
their employer. Implied in this stand-
ard is the obligation of employees to
comply with the policies and proced-
ures established by their employers
that govern the employer-employee
relationship - to the extent that such
policies and procedures do not con-
flict with applicable laws, rules or reg-
ulations or the code and standards.

This standard is not meant to be a
blanket requirement to place em-
ployer interests ahead of personal in-
terestsin all matters. For example, the
standard does not require employees
to subordinate important personal
and family obligations to their work
when working from home.

Employees should enter into a dia-
logue with their employer about bal-
ancing personal and employment ob-
ligations when personal matters may

interfere with their work on a regu-
lar or significant basis.

Leaving an employer

When employees are planning to
leave their current employer, they
must continue to act in the em-
ployer's best interest. They must
not engage in any activities that
would conflict with this duty until
theirresignation becomes effective.

It is difficult to define specific
guidelines for those employees who
are planning to compete with their
employer as part of a new venture.

The circumstances of each situ-
ation must be reviewed to distin-
guish permissible preparations
from violations of duty. Activities
that might constitute a violation, es-
pecially in combination, include the
following:

W Misappropriation of trade secrets
B Misuse of confidential informa-
tion

W Solicitation of the employer's cli-
ents prior to cessation of employ-
ment

M Self-dealing (appropriating for
one's own property a business op-
portunity or information belonging
to one’s employer)

W Misappropriation of clients or cli-
ent lists

A departing employee is gener-
ally free to make arrangements or
preparations to go into a competit-
ive business before terminating the
relationship with his or her em-
ployer, as long as such preparations
do not breach the employee’s duty
of loyalty. An employee who is con-
templating seeking other employ-
ment must not contact existing cli-
ents or potential clients prior to leav-
ing his or her employer for pur-
poses of soliciting their business for
the new employer.

Once notice is provided to the
employer of the intent to resign, the
employee must follow the em-
ployer’s policies and procedures re-
lated to notifying clients of his or
her planned departure. In addition,
the employee must not take records
or files to a new employer without
the written permission of the previ-
ous employer.

Once an employee has left the
firm, the skills and experience that
an employee obtained while em-
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ployed are not “confidential” or “priv-
ileged” information. Similarly,
simple knowledge of the names and
existence of former clients is gener-
ally not confidential information
unless deemed such by an agree-
ment or by law.

The Loyalty Standard does not
prohibit experience or knowledge
gained at one employer from being
used at another employer.

Firm records or work performed
on behalf of the firm that is stored in
paper copy or electronically for the
employees’ convenience while em-
ployed, however, should be erased
or returned to the employer unless
the firm gives permission to keep
those records after employment
ends.

The standard also does not pro-
hibit former employees from con-
tacting clients of their previous firm
as long as the contact information

does not come from the records of
the former employer or violate an
applicable “non-compete agree-
ment”.

Employees are free to use public
information after departing to con-
tact former clients without violating
the standard as long as there is no
specific agreement not to do so.

Employers often require employ-
ees to sign non-solicitation agree-
ments that preclude a departing em-
ployee from engaging in certain con-
duct for a period of time. Employees
should take care to review the terms
of any such agreement when leaving
their employer to determine what
conduct, if any, those agreements
may prohibit.

Ethics in action

Here is a case to illustrate how the
Loyalty Standard works. The case is

adapted from material developed
by CFA Institute based on facts from
a CFA Institute Professional Con-
duct enforcement action.

Alisa Sulisto has been a private
banker for a bank for the past eight
years. She has been very successful
and built a considerable client port-
folio during that time but is ex-
tremely frustrated by the recent loss
of reputation by her current em-
ployer and subsequent client insec-
urity.

A locally renowned headhunter
contacted Ms Sulisto and offered her
an interesting job with a competing
private bank. This bank offers a sub-
stantial signing bonus for advisers
with their own client portfolios.
Ms Sulisto figures that she can soli-
cit at least 70 per cent of her clients
to follow her and gladly enters into
the new employment contract.

Ms Sulisto may contact former cli-

ents upon termination of her employ-
ment, but she is prohibited from us-
ing client records built by and kept
with her in her capacity as an em-
ployee of her current bank.

Client lists are proprietary informa-
tion of her current employer and
must not be used for her or her new
employer’s benefit. The use of writ-
ten, electronic or any other form of re-
cords other than publicly available in-
formation to contact her former cli-
ents will be a violation of the Loyalty
Standard.

1 This column has been adapted from
content by CFA Institute and is
printed here with permission from
CFA Institute. The writers are CFA
charterholders who volunteer with
the Singapore chapter on advocacy
issues.



